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The Perfect Storm:  
Legal Issues Surrounding the Subprime Mortgage Lending Crisis 
 
I% meteoro+o,ic/+ terms, / 23er4ect storm5 is / storm 6hose i%te%sit8 is m/,%i4ied :8 the co%;er,e%ce o4 
se;er/+ disti%ct 6e/ther e;e%ts. A 23er4ect storm5 is %ot %ecess/ri+8 co%4i%ed to the 6e/ther, ho6e;er, /s 
c>rre%t e;e%ts i% the s>:3rime mort,/,e +o/% :>si%ess demo%str/te. This comme%t/r8 6i++ o>t+i%e some 
o4 the /33/re%t c/>ses 4or the 3er4ect storm th/t h/s hit the s>:3rime mort,/,e i%d>str8 /%d some o4 its 
immedi/te e44ects, /%d the% 4oc>s o% the +e,/+ iss>es +i@e+8 to emer,e i% its /4term/th. 
 
Li@e other 3er4ect storms, the s>:3rime mort,/,e +e%di%, crisis h/d %ot B>st o%e c/>se, :>t m/%8. A%d 
the c/>ses 6ere / +o%, time i% the 6or@s. 
 
THE CA?SES 
 
Loan originations declined as interest rates rose. The ori,i%s o4 this storm c/% :e tr/ced :/c@ to the 
+o%, re4i%/%ce :oom 6hich e%ded o%+8 / 4e6 8e/rs /,o 6he% mort,/,e i%terest r/tes :e,/% their ste/d8 
c+im: 4rom record +o6 +e;e+s. D>ri%, the :oom, i%d>str8 3+/8ers Di%;estme%t :/%@s, +e%ders /%d :ro@ers 
/+i@eE 3ro4ited h/%dsome+8 4rom >%3recede%ted ori,i%/tio% /cti;it8, /%d, %o do>:t, eF3ected those +e;e+s 
o4 3ro4it/:i+it8 to co%ti%>e. As i%terest r/tes i%ched hi,her, ho6e;er, ori,i%/tio%s D/%d 3ro4itsE dec+i%ed.  
 
Marketing of exotic loan products. To re;erse this dec+i%e, @ee3 >3 the 4+o6 o4 ori,i%/tio%s to the 
seco%d/r8 m/r@et, /%d!it sho>+d %ot :e 4or,otte%!/++o6 more 3eo3+e to /chie;e the Americ/% dre/m o4 
home o6%ershi3, +e%ders /%d :ro@ers :e,/% to /,,ressi;e+8 m/r@et more eFotic +o/% 3rod>cts. These 
i%c+>dedG 
 

! i%terest-o%+8 /%d 3/8me%t-o3tio% /dB>st/:+e r/te mort,/,es D2ARMs5E, ori,i%/++8 
i%te%ded 4or >se :8 so3histic/ted re/+ est/te i%;estors /%d 3ro4essio%/+s 
D2No%tr/ditio%/+ mort,/,e +o/%s5 or 2NTMs5EK 

 
! red>ced doc>me%t/tio% +o/%s, ori,i%/++8 i%te%ded 4or >se :8 se+4-em3+o8ed :orro6ers 

/%d other :orro6ers 6ho 3ossessed the %ecess/r8 i%come /%dLor /ssets to M>/+i48 
:>t, 4or o%e re/so% or /%other, h/d di44ic>+t8 :ei%, /:+e to doc>me%t th/t /:i+it8 
co%siste%t 6ith F/%%ieLFreddie >%der6riti%, st/%d/rds D2st/ted i%come5 +o/%sEK 

 
! 22L2P5 or 23L2R5 ARM +o/%s, ARM +o/%s 6ith /% i%iti/+ 2- or 3-8e/r 3eriod d>ri%, 6hich 

the i%terest r/te 6o>+d rem/i% 4iFedK /%d 
 
! so-c/++ed 2PS-2S 3i,,8:/c@5 +o/%s, PST +o/%-to-;/+>e D2LTV5E 4irst-+ie% +o/%s 

com:i%ed 6ith 2ST LTV seco%d-+ie% +o/%s, desi,%ed to e+imi%/te the %eed 4or 
eF3e%si;e 3ri;/te mort,/,e i%s>r/%ce. 
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Making the loan Cwork.E M/r@eti%, e44orts co%cer%i%, these more eFotic +o/% 3rod>cts 6ere o4te% 
directed to :orro6ers 4or 6hom these +o/%s m/8 %ot h/;e :ee% / ,ood 4it /%d 6ere :oosted :8 the >se o4 
:e+o6-m/r@et 2te/ser5 r/tes th/t 6o>+d :e i% e44ect, t83ic/++8, 4or o%+8 / short i%iti/+ 3eriod. Moreo;er, the 
4e/t>res o4 these ;/rio>s t83es o4 +o/%s 6ere o4te% com:i%ed to m/@e the +o/% 26or@,5 i.e., so th/t the 
+o/% co>+d c+ose. The res>+t 6/s /s desired!more ori,i%/tio%s. B>t this i%cre/se i% ori,i%/tio%s /+so 
so6ed the seeds 4or the c>rre%t crisis. 
 
Speculation and fraud /+so 3+/8ed / 3/rt i% this 3er4ect storm. Re/+ est/te s3ec>+/tors >sed these eFotic 
3rod>cts to 3>rch/se 3ro3erties 6itho>t h/;i%, to 3>t >3 / +ot o4 their o6% mo%e8 or 3ro;e i%come /%d 
/ssets. Borro6ers D/%dLor +o/% o44icers i% some c/sesE eF/,,er/ted i%come o% st/ted i%come +o/%s 
Dd>::ed :8 some, 4or this re/so%, /s 2Li/rWs +o/%s5E i% order to o:t/i% +o/%s 4or 6hich the8 6o>+d %ot 
other6ise h/;e M>/+i4ied. A%d crimi%/+s 4o>%d th/t m/%8 o4 the 4e/t>res o4 these +o/%s m/de it e/sier to 
3er3etr/te 3ro3ert8-4+i33i%, /%d other i++e,/+ schemes. 
 
Expectation that interest rates would remain stable and home values appreciate. Ge%er/++8, 
ho6e;er, the 3erce3tio% o4 /++ i%;o+;ed /t the time 6/s th/t these 6ere 2,ood +o/%s.5  Le%ders, seco%d/r8 
m/r@et 3>rch/sers o4 these +o/%s, /%d :orro6ers D/t +e/st those 6ho >%derstood their +o/%sE 4e+t 
co%4ide%t th/t i%terest r/tes 6o>+d rem/i% st/:+e /%d 3erh/3s e;e% decre/se, /%d th/t home ;/+>es 
6o>+d co%ti%>e to /33reci/te, there:8 e%/:+i%, the :orro6ers to re4i%/%ce :e4ore their +o/%s reset. 
Borro6ers 6ere /+so o3timistic!/s the8 /+most /+6/8s /re!th/t their 4i%/%ci/+ sit>/tio%s 6o>+d im3ro;e. 
DU%4ort>%/te+8 /s 6e++, m/%8 :orro6ers m/8 %ot h/;e 4>++8 /33reci/ted 6he% their +o/%s c+osed ho6 
dr/stic/++8 their 3/8me%ts co>+d ch/%,e >%der cert/i% sit>/tio%s.E 
 
Re,rett/:+8 4or /++ co%cer%ed, i%terest r/tes did %ot rem/i% st/:+e, :>t roseK :orro6erWs 4i%/%ci/+ sit>/tio%s 
o% the 6ho+e did %ot im3ro;eK /%d, most im3ort/%t+8, home ;/+>es did %ot co%ti%>e to /33reci/te, /%d i% 
some /re/s o4 the co>%tr8, /ct>/++8 4e++. The 3er4ect storm 6/s >3o% >s. 
 
IMMEDIATE EFFECTS 
 
Preventive action in IJJK!too late. Re/+iZi%, th/t some o4 these more eFotic +o/%s c/rried si,%i4ic/%t 
re3/8me%t ris@, h/;i%, :ee% >%der6ritte% 4or the most 3/rt /t the +o/%Ws i%iti/+ i%terest r/te r/ther th/% the 
4>++8-i%deFed r/te, the 4eder/+ :/%@ re,>+/tors too@ 3re;e%ti;e /ctio% +/te i% 2SS6, too +/te ho6e;er to 
6/rd o44 the storm. The8 iss>ed 4orm/+ I%ter/,e%c8 G>id/%ce o% No%tr/ditio%/+ Mort,/,e Prod>ct Ris@s 
D2G>id/%ce5E to the :/%@i%, i%d>str8 6hich reM>ires :/%@s D/%d other +e%ders, 4o++o6i%, the decisio%s o4 
m/%8 st/te mort,/,e re,>+/tors to /do3t the CSBSLAARMR ;ersio% o4 the G>id/%ce#E to em3+o8 more 
;i,oro>s >%der6riti%, st/%d/rds i% co%%ectio% 6ith these +o/%s /%d to do / :etter Bo: o4 /+erti%, 
co%s>mers to their 3ote%ti/+ 3it4/++s D6hich, coi%cide%t+8, m/8 m/@e it more di44ic>+t 4or :/%@s to re4i%/%ce 
these :orro6ers i%to %e6 +o/%s 6he% their eFisti%, +o/%s resetE _L1 Fed. Reg. OPKJ9 ROctober TU IJJKV`. 
 
 
 
# CSBS is the Co%4ere%ce o4 St/te B/%@ S>3er;isors, / tr/de /ssoci/tio% 6hose mem:ers /re st/te :/%@ re,>+/tors.  AARMR is 

the Americ/% Associ/tio% o4 Reside%ti/+ Mort,/,e Re,>+/tors, / tr/de /ssoci/tio% 6hose mem:ers /re reside%ti/+ mort,/,e 
re,>+/tors.  Pre;io>s to iss>/%ce o4 their ;ersio% o4 the G>id/%ce, these t6o or,/%iZ/tio%s h/d com:i%ed to 6or@ o% the desi,% 
4or / m>+ti-st/te +ice%si%, s8stem 4or %o%-:/%@ mort,/,e +e%ders /%d :ro@ers. 

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=71+FR+58609
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Decrease in loan purchases!increase in enforcement!subprime lenders going out of business. 
Seei%, /++ o4 this, seco%d/r8 m/r@et 3>rch/sers o4 s>:3rime +o/%s, /+re/d8 %er;o>s /:o>t the M>/+it8 o4 
their +o/%s /%d 3erh/3s /+so the 4i%/%ci/+ st/:i+it8 o4 their +o/% se++ers, c>t :/c@ o% their 3>rch/ses o4 %e6 
s>:3rime +o/%s /%d, /t the s/me time, dem/%ded th/t se++ers :>8 :/c@ some o4 these +o/%s.  At this time 
/+so, st/te re,>+/tors :e,/% to r/m3 >3 e%4orceme%t e44orts /,/i%st s>:3rime +e%ders. The res>+t 6/s th/t 
>36/rds o4 2S s>:3rime +e%ders, i%c+>di%, some o4 the %/tio%Ws +/r,est De.g., Ne6 Ce%t>r8 Fi%/%ci/+ 
Cor3. _2Ne6 Ce%t>r85`, Mort,/,e Le%ders Net6or@, USA, I%c., /%d O6%it Mort,/,e So+>tio%sE, 6ere 
4orced to ,o o>t o4 :>si%ess, /%d others 6ere 4orced to se++ +o/% 3oo+s o% the 2scr/tch /%d de%t5 m/r@et /t 
s>:st/%ti/+ disco>%ts, see@ o>t emer,e%c8 so>rces o4 +iM>idit8 to e%/:+e them to c/rr8 o% their :>si%esses 
/%dLor se/rch 4or :>8ers.  
 
Goals. A,/i%st this :/c@dro3, st/te /%d 4eder/+ +e,is+/tors, /%d re,>+/tors, :e,/% to se/rch 4or so+>tio%s, 
:oth to de/+ 6ith the 3ote%ti/+ 4or / s>:st/%ti/+ i%cre/se i% 4orec+os>res 6he% these +o/%s reset /%d to 
3re;e%t / rec>rre%ce o4 this 3er4ect storm.  
 
RESPONSES 
 
New ideas; new impetus for old ideas. Actio%s /imed /t de/+i%, 6ith the r/mi4ic/tio%s o4 the 3er4ect 
storm /%d to 3re;e%t / rec>rre%ce /re :ei%, t/@e%, /%d 6i++ +i@e+8 co%ti%>e to :e t/@e%, sim>+t/%eo>s+8, i% 
:oth the +e,is+/ti;e /%d re,>+/tor8 /re%/s, /s 6e++ /s i% the co>rts.  
 
Legislative responses. Congress is co%sideri%, %>mero>s 4eder/+ +e,is+/ti;e i%iti/ti;es to de/+ i% o%e 
6/8 or /%other 6ith the s>:3rime crisis. These i%c+>de ;/rio>s :i++s, /%d :i++ 3ro3os/+s, to :ee4 >3 
3rotectio%s /,/i%st 3red/tor8 +e%di%,, to re,>+/te mort,/,e +e%ders /%d :ro@ers o% the 4eder/+ +e;e+, to 
m/@e it to>,her 4or mort,/,e ho+ders to 4orec+ose, to eF3/%d the FHAWs />thorit8 to /++o6 it to re4i%/%ce 
more s>:3rime +o/%s, /%d to m/@e mo%e8 /;/i+/:+e to 3re;e%t 4orec+os>res. Which o4 these :i++s, i4 /%8, 
6i++ :e e%/cted /%d 6h/t 4orm the8 6i++ t/@e is >%@%o6%, :>t it /33e/rs 4rom the te%or o4 the de:/tes so 
4/r th/t 3ro;idi%, 4eder/+ do++/rs to stem the /%tici3/ted tide o4 4orec+os>res D:r/%ded :8 some mem:ers 
o4 Co%,ress /s / 2:/i+o>t5E h/s the +e/st ch/%ce o4 s>ccess, 6here/s eF3/%sio% o4  the FHAWs />thorit8 is 
;ie6ed /s / 4/ir+8 +i@e+8 o>tcome. I% /dditio%, some 4orm o4 4eder/+ /%ti-3red/tor8 +e,is+/tio% or re,>+/tio% 
seems +i@e+8 to :ecome / re/+it8, 6ith Co%,ress seemi%, to 6/%t the Feder/+ Reser;e Bo/rd D2FRB5E to 
>se its re,>+/tor8 />thorit8 to de/+ 6ith this iss>e r/ther th/% to h/;e to de/+ 6ith it itse+4.  
T6o other 3ro3os/+s /re +i@e+8 /t +e/st to :e de:/tedG   
 

#. / 3ro3os/+ to +imit or e+imi%/te ho+der-i%-d>e co>rse 3rotectio% 4or +o/% 3>rch/sers, 
6hich 6o>+d i% e44ect e%+ist the he+3 o4 seco%d/r8 m/r@et 3/rtici3/%ts to 3o+ice 
+e%ders /%d :ro@ersK /%d 

2. / 3ro3os/+ to im3ose / s>it/:i+it8 st/%d/rd o% mort,/,e +e%ders /%dLor / 4id>ci/r8 
d>t8 >3o% mort,/,e :ro@ers. 

 
More /:o>t these 3ro3os/+s +/ter.  
 
State legislatures h/;e /+so :ee% :>s8 /ttem3ti%, to de/+ 6ith the s>:3rime sit>/tio%, /%d their 
res3o%ses h/;e :ee% e;e% more ;/ried th/% those :ei%, 4+o/ted i% Co%,ress. The8 i%c+>de e44orts s>ch 
/s the 4o++o6i%,G 
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! To e%/ct, or stre%,the% eFisti%,, com3rehe%si;e /%ti-3red/tor8 +e,is+/tio%K 
 
! To 3+/ce / 4id>ci/r8 res3o%si:i+it8 or / st/%d/rd o4 2,ood 4/ith /%d 4/ir de/+i%,5 >3o% 

mort,/,e :ro@ers i% their de/+i%,s 6ith :orro6ersK 
 
! To reM>ire i%di;id>/+ +o/% ori,i%/tors to :e +ice%sed /%d to meet 3rescri:ed 

ed>c/tio%/+ /%dLor testi%, reM>ireme%tsK 
 
! To restrict the /d;ertisi%, /%d m/r@eti%, 3r/ctices o4 +e%ders /%d :ro@ers, 3/rtic>+/r+8 

6ith res3ect to ARM +o/%sK 
 
! To im3ose >3o% +e%ders / reM>ireme%t th/t the8 ;eri48 the :orro6erWs i%come /%dLor 

determi%e th/t the :orro6er h/s the 2/:i+it8 to re3/85 the +o/% /%dLor :e /:+e to 
demo%str/te th/t / re4i%/%ce +o/% 6i++ 3ro;ide the :orro6er 6ith / 2t/%,i:+e %et 
:e%e4it5K 

 
! To crimi%/+iZe mort,/,e 4r/>dK 
 
! To i%cre/se reso>rces de;oted to e%4orceme%t e44orts co%%ected to mort,/,e 

+e%di%,K /%d 
 
! Ge%er/++8, to r/ise st/%d/rds 4or mort,/,e +e%ders /%d mort,/,e :ro@ers. 
 

As o%e 6o>+d eF3ect, the 4orec+os>re 3rocess h/s /+so recei;ed m>ch /tte%tio% :8 st/te +e,is+/tors. 
Pro3os/+s i% this /re/ i%c+>deG 
 

! Forec+os>re mor/tori>ms, ;o+>%t/r8 or other6iseK 
 
! The i%sertio% i%to the 4orec+os>re 3rocess o4 /dditio%/+ co%s>mer 3rotectio%sK 
 
! Go;er%me%t 2reM>ests5 4or +e%der 4or:e/r/%ceK /%d 
 
! Est/:+ishme%t o4 resc>e 4>%ds to 3re;e%t 4orec+os>res.  

 
Regulatory responses. The :i, M>estio% i% terms o4 /dmi%istr/ti;e /,e%c8 res3o%ses to the s>:3rime 
crisis is 6h/t 6i++ the FRB do %o6 th/t it h/s h/d its J>%e #4, 2SSR he/ri%, o% S>:3rime Le%di%,. The 
FRB is />thoriZed :8 the Home O6%ershi3 /%d EM>it8 Protectio% Act D2HOEPA5E,2 to 3rohi:it, :8 
re,>+/tio% or order, /cts or 3r/ctices i% co%%ectio% 6ith  
 
 
2 Ch/stisi%, the FRB 4or its 4/i+>re to /ct i% /ccord/%ce 6ith this 3ro;isio%, Se%/tor Dodd 3oi%ted o>t, i% rem/r@s m/de d>ri%, / 

Se%/te he/ri%, o% s>:3rime +e%di%,, th/t this 3ro;isio% i% 4/ct o:+i,/tes, r/ther th/% mere+8 />thoriZes, the FRB to t/@e /ctio%. 
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DAE mort,/,e +o/%s th/t _it` 4i%ds to :e >%4/ir, dece3ti;e, or desi,%ed to e;/de the 
3ro;isio%s o4 this sectio%K /%d  
DBE re4i%/%ci%, o4 mort,/,e +o/%s th/t the Bo/rd 4i%ds to :e /ssoci/ted 6ith /:>si;e 
+e%di%, 3r/ctices, or th/t /re other6ise %ot i% the i%terest o4 the :orro6er. _1O ?.S.C. [ 
1K\9 D+E, D2E.`  
 

Ho6e;er, the FRB h/s i%dic/ted th/t it 6i++ 3roceed c/>tio>s+8 i% this re,/rd. 
 
Other 4eder/+ /,e%cies m/8 /+so 3+/8 / ro+e. The Ge%er/+ Co>%se+ o4 the Feder/+ De3osit I%s>r/%ce 
Cor3or/tio% D2FDIC5E h/s rece%t+8 r/ised the 3ossi:i+it8 th/t 4eder/++8 i%s>red de3ositories mi,ht h/;e to 
ho+d c/3it/+ /,/i%st some sec>ritiZed mort,/,e +o/%s, to 3rotect /,/i%st the ris@ o4 :>8:/c@ dem/%ds. I% 
/dditio%, re3rese%t/ti;es Joh% Di%,e++ DD-Mich.E /%d B/r%e8 Fr/%@ DD-M/ss.E h/;e >r,ed the Feder/+ 
Tr/de Commissio% /%d the FDIC to do more to s/4e,>/rd co%s>mers i% +i,ht o4 the U.S. S>3reme Co>rtWs 
decisio% i% Watters v. Wachovia Mortgage D6hich he+d th/t the st/tes 6ere 3reem3ted 4rom e%4orci%, 
their +/6s /,/i%st o3er/ti%, s>:sidi/ries o4 %/tio%/+ :/%@sE _1IL S. Ct. 1OO9 RApril 1LU IJJLV`. 
 
Rece%t+8, the 4eder/+ :/%@ re,>+/tors re+e/sed their 4i%/+ St/teme%t o% S>:3rime Mort,/,e Le%di%, 
D2S>:3rime G>id/%ce5E _LI Fed. Reg. \LOK9 DJ>+8 #S, 2SSRE`. The S>:3rime G>id/%ce reM>ires :/%@s to 
/%/+8Ze / :orro6erWs c/3/cit8 to re3/8 the +o/% /ccordi%, to its terms, /%d to t/@e i%to /cco>%t :oth 
3ri%ci3/+ /%d i%terest o:+i,/tio%s /t the 4>++8 i%deFed r/te 6ith / 4>++8 /mortiZi%, re3/8me%t sched>+e, 3+>s  
/ re/so%/:+e estim/te 4or re/+ est/te t/Fes /%d i%s>r/%ce, 6hether or %ot escro6ed.  Co%siste%t 6ith this 
reM>ireme%t, the S>:3rime G>id/%ce e%co>r/,es :/%@s to >se de:t-to-i%come r/tios, i%c+>di%,, 
s3eci4ic/++8, 24ro%t-e%d5 r/tios Dthe 3erce%t/,e o4 mo%th+8 ,ross i%come %ecess/r8 to meet the :orro6erWs 
mo%th+8 ho>si%, eF3e%se, i%c+>di%, 3ri%ci3/+, i%terest, re/+ est/te t/Fes /%d i%s>r/%ceE to M>/%ti48 / 
:orro6erWs re3/8me%t /:i+it8, particularly i4 the :/%@ is ,oi%, to re+8 >3o% red>ced doc>me%t/tio%, 
23i,,8:/c@5 seco%d mort,/,es, or other D2ris@ +/8eri%,5E 4e/t>res th/t si,%i4ic/%t+8 i%cre/se the ris@ to :oth 
the :/%@ /%d the :orro6er. With res3ect to st/ted-i%come +o/%s, the S>:3rime G>id/%ce /++o6s :/%@s to 
m/@e s>ch +o/%s o%+8 i% eFce3tio%/+ circ>mst/%ces, i.e., 6here ;eri4ied /%d doc>me%ted miti,/ti%, 
4/ctors eFist th/t 6i++ c+e/r+8 mi%imiZe the %eed 4or direct ;eri4ic/tio% o4 the :orro6erWs i%come.  
 
Fi%/++8, :8 4oc>si%, ,re/ter scr>ti%8 o% co%s>mersW >%derst/%di%, Dor +/c@ o4 >%derst/%di%,E co%cer%i%, 
these more eFotic mort,/,e 3rod>cts, the s>:3rime crisis m/8 /+so 3ro;ide / :oost to HUDWs e44orts to 
/do3t r>+es desi,%ed to /chie;e com3rehe%si;e RESPA re4orm, 6hich, o4 +/te, h/;e 4oc>sed o% 
im3ro;i%, /%d e%h/%ci%, the ,ood 4/ith estim/te o4 c+osi%, costs to m/@e it somethi%, >3o% 6hich 
co%s>mers c/% 3+/ce ,re/ter re+i/%ce.  
 
St/te mort,/,e /%d sec>rities re,>+/tors h/;e /+so :ee% :>s8. Re3orted+8, the U.S. Sec>rities /%d 
EFch/%,e Commissio% D2SEC5E is +oo@i%, i%to Ne6 Ce%t>r8Ws rest/teme%t o4 4i%/%ci/+ res>+ts /%%o>%ced 
this 3/st Fe:r>/r8, /%d the U.S. Attor%e8Ws O44ice 4or the Ce%tr/+ District o4 C/+i4or%i/ is co%d>cti%, / 
crimi%/+ i%M>ir8 i%to tr/di%, i% Ne6 Ce%t>r8Ws stoc@ /%d /cco>%ti%, errors. 
 
I% /dditio%, St/te mort,/,e re,>+/tors i% / %>m:er o4 st/tes h/;e iss>ed ce/se /%d desist orders /,/i%st 
Ne6 Ce%t>r8 /%d other s>:3rime +e%ders 4or 4/i+i%, to 4>%d +o/%s th/t h/;e :ee% c+osed /%d 4or other 
;io+/tio%s. M/%8 st/tes /+so /do3ted the S>:3rime G>id/%ce iss>ed :8 the 4eder/+ :/%@ re,>+/tors 

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=15+USCS+%A7+1639
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=15+USCS+%A7+1639
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=127+S.+Ct.+1559
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=72+FR+37569
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/+most immedi/te+8 /4ter it c/me o>t, /%d more /re eF3ected to do so. A%d some h/;e de;e+o3ed or /re 
co%sideri%, de;e+o3i%, 2Best Pr/ctices5 ,>ide+i%es 4or mort,/,e :/%@ers /%d :/%@ers to 4o++o6. 
 
Litigation responses. Liti,/tio% res3o%ses to the s>:3rime crisis h/;e o%+8 B>st  :e,>%. Sec>rities c+/ss 
/ctio%s h/;e :ee% st/rted /,/i%st se;er/+ s>:3rime +e%ders th/t /re 3>:+ic cor3or/tio%s. Seco%d/r8 
m/r@et 3>rch/sers o4 s>:3rime +o/%s h/;e s>ed +e%ders 4or 4/i+i%, to ho%or :>8 :/c@ dem/%ds /%dLor to 
/cco>%t 4or missi%, escro6 3/8me%ts. Whi+e :orro6ers h/;e :ee% /ttem3ti%, 4or some time %o6 to 
de4e%d /,/i%st 4orec+os>res :8 /++e,i%, im3ro3rieties i% the ori,i%/tio% o4 their +o/%s, s>ch t/ctics 6i++ %o 
do>:t :ecome more 3re;/+e%t /s the 3>:+icit8 /tt/ched to the s>:3rime crisis /cce+er/tes /%d more /%d 
more o4 the :+/me 4or the crisis is 3+/ced!ri,ht+8 or 6ro%,+8!o% +e%ders /%d :ro@ers. Em3+o8ees o4 the 
%o6-de4>%ct s>:3rime +e%ders 6i++ +i@e+8 s>e 4or >%3/id com3e%s/tio%. A%d 3+/i%ti44sW c+/ss /ctio% 
/ttor%e8s 6i++ :e se/rchi%, 4or o33ort>%ities to s>e s>:3rime +e%ders. DO4 3/rtic>+/r i%terest to them i% this 
re,/rd m/8 :e / sett+eme%t o4 / c+/ss /ctio% rece%t+8 e%tered i%to :8 We++s F/r,o B/%@ i% 6hich it 6/s 
c+/imed, /mo%, other thi%,s, th/t We++s F/r,o 4/i+ed to ,i;e s>:3rime :orro6ers /cc>r/te i%4orm/tio% 
/:o>t their +o/%s.E   
 
E;e% i%;estme%t :/%@s 6i++ %ot :e imm>%e 4rom +e,/+ /ctio%s /s / res>+t o4 this crisis. Bo%dho+ders h/;e 
/+re/d8 4i+ed s>it /,/i%st o%e i%;estme%t :/%@ 4or 4/i+>re to disc+ose ris@s i%;o+;ed 6ith the 3>rch/se o4 
:o%ds :/c@ed :8 s>:3rime +o/%s. A%d the Ohio Attor%e8 Ge%er/+ h/s i%dic/ted th/t he i%te%ds to s>e %ot 
o%+8 +e%ders, :>t /+so i%;estme%t :/%@s, o% :eh/+4 o4 :orro6ers /%d the Ohio P>:+ic Em3+o8ees 
Retireme%t S8stem D6hich i%;ested i% :o%ds :/c@ed :8 s>:3rime mort,/,esE. 
 
Fi%/++8, /% i%teresti%, c+/ss /ctio% +/6s>it h/s :ee% 4i+ed i% Ne6 Yor@ S>3reme Co>rt 6hich thre/te%s to 
/+ter the re+/tio%shi3 i% th/t st/te :et6ee% +e%ders /%d the mort,/,e :ro@ers 6ho 3+/ce +o/%s 6ith them. 
The com3+/i%t co%te%ds th/t mort,/,e :ro@ers /ct /s agents o4 their +e%ders, there:8 m/@i%, the +e%ders 
+i/:+e 4or /%8 misdeeds committed :8 the :ro@er d>ri%, the ori,i%/tio% 3rocess. Usi%, this theor8, 
3+/i%ti44s ho3e to h/;e the +e%der he+d +i/:+e, s3eci4ic/++8, 4or the mort,/,e :ro@erWs /++e,ed 4/+si4ic/tio% o4 
+o/% doc>me%ts th/t e%/:+ed the :orro6ers to o:t/i% +o/%s i% /mo>%ts 4/r :e8o%d their /:i+it8 to re3/8.  
 
LEGAL AND POLIC] ISS?ES 
 
Numerous and complex legal and policy issues /re r/ised :8 the res3o%ses to the s>:3rime crisis 
hi,h+i,hted /:o;e, i%c+>di%,G 
 

! Sho>+d com3rehe%si;e 4eder/+ /%ti-3red/tor8 +e,is+/tio%, i4 e%/cted, 3reem3t simi+/r 
st/te /%d +oc/+ +/6si   

 
! Sho>+d st/ted i%come +o/%s :e re,>+/tedi   
 
! Wo>+d more disc+os>re co%cer%i%, the ris@s i%;o+;ed 6ith NTMs, st/ted i%come 

+o/%s, 2L2P /%d 3L2R ARM +o/%s, /%d PS-2S 3i,,8:/c@ +o/%s, si,%i4ic/%t+8 i%cre/se 
co%s>mersW >%derst/%di%, o4 these 3rod>cts /%d, i% so doi%,, si,%i4ic/%t+8 red>ce 
their ris@i   
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! Sho>+d 3re3/8me%t 4ees :e e+imi%/tedi   
 
! Sho>+d %o%-:/%@ mort,/,e +e%ders /%d :ro@ers :e +ice%sed /t the 4eder/+ +e;e+, /%d 

i4 so, 6h/t sho>+d :e the 3ro3er ro+e o4 the st/tesi  
  
! Sho>+d mort,/,e :ro@ers :e im3ressed 6ith / 4id>ci/r8 o:+i,/tio% or / d>t8 o4 2,ood 

4/ith /%d 4/ir de/+i%,5 6ith res3ect to their c>stomers, or sho>+d their re+/tio%shi3 :8 
determi%ed :8 co%tr/cti   

 
! Sho>+d mort,/,e +e%ders :e o:+i,/ted to m/@e s>re th/t the +o/%s the8 m/@e to 

:orro6ers /re 2s>it/:+e5 4or them, 3ro;ide them 6ith 2t/%,i:+e :e%e4its5 /%dLor /re 
2/44ord/:+e5 to themi  

  
! Wo>+d / 4orec+os>re mor/tori>m c/>se more h/rm th/% ,oodi   
 
! Sho>+d ho+der-i%-d>e co>rse 3rotectio%s 4or /ssi,%ees o4 reside%ti/+ mort,/,e +o/%s 

:e e+imi%/tedi   
 

A :rie4 disc>ssio% o4 some o4 the more si,%i4ic/%t o4 these iss>es is set 4orth :e+o6. 
 
Federal preemption of state and local anti^predatory lending laws. This is /% iss>e th/t is s>re to :e 
hot+8 co%tested. Sho>+d Co%,ress see@ to e%/ct com3rehe%si;e 4eder/+ /%ti-3red/tor8 +e%di%, +e,is+/tio%, 
the mort,/,e i%d>str8 6i++ %o do>:t i%sist >3o% i%c+>sio% o4 / 3ro;isio% th/t 6i++ 3reem3t /%8 simi+/r st/te 
+/6s /%d re,>+/tio%s. The i%d>str8Ws 4e/r is th/t o%ce %/tio%/+ st/%d/rds h/;e :ee% est/:+ished, 
3res>m/:+8 4o++o6i%, c/re4>+ co%sider/tio% :8 the Co%,ress /%d 6ith i%3>t 4rom /++ co%cer%ed, i%di;id>/+ 
st/te /%dLor +oc/+ ,o;er%me%t />thorities m/8 determi%e th/t those st/%d/rds /re too +/F or do %ot ,o 4/r 
e%o>,h i% o%e re,/rd or /%other /%d %eed to :e stre%,the%edK i% other 6ords, th/t rece%t 
histor8!s3eci4ic/++8, the e%/ctme%t i% %>mero>s st/te /%d +oc/+ B>risdictio%s o4 /%ti-3red/tor8 +e%di%, 
+/6s /%d re,>+/tio%s mode+ed /4ter :>t th/t ,o :e8o%d HOEPA!6i++ re3e/t itse+4.  
 
Co%s>mer ,ro>3s, o% the other h/%d, 6i++ +i@e+8 4i,ht B>st /s h/rd to @ee3 / 3reem3tio% 3ro;isio% o>t o4 
the :i++. The8 6i++ /r,>e esse%ti/++8 th/t / >%i4orm %/tio%/+ st/%d/rd is sim3+8 %ot 4+eFi:+e e%o>,h to meet 
the %eeds o4 :orro6ers i% e;er8 +oc/+it8, i.e., th/t, :ec/>se mort,/,e +o/% :orro6ers i% o%e comm>%it8 
m/8 4/ce 3ro:+ems di44ere%t 4rom those 4/ced :8 :orro6ers e+se6here or :ec/>se the comm>%ities 
themse+;es m/8 :e im3/cted di44ere%t+8 /s / res>+t o4 those 3ro:+ems, st/te /%d +oc/+ ,o;er%me%ts %eed 
to h/;e the /:i+it8 to +e,is+/te so+>tio%s to these 3ro:+ems /t the +oc/+ +e;e+. 
 
C+ose+8 /ssoci/ted 6ith this 3reem3tio% iss>e is 6hether s>ch st/te /%ti-3red/tor8 +e%di%, +/6s, /s 6e++ 
/s other st/te co%s>mer 3rotectio% +/6s, sho>+d /33+8 to 4eder/++8-ch/rtered :/%@i%, i%stit>tio%s /s 6e++ 
/s %o%-:/%@ +e%ders /%d :ro@ers. B/sed o% the Watters decisio% /%d other B>dici/+ 3recede%t, it /33e/rs 
4rom / +e,/+ 3ers3ecti;e th/t the /%s6er is %o. Ho6e;er, de3e%di%, >3o% ho6 the de:/te 3roceeds 
co%cer%i%, the est/:+ishme%t o4 com3rehe%si;e 4eder/+ /%ti-3red/tor8 +e%di%, st/%d/rds, the st/tes m/8 
6e++ seiZe the o33ort>%it8 to /ttem3t to r/ise this iss>e :e4ore Co%,ress. 
 



 
Le#isNe#is (#)ert Co..entaries 
Ro2ert M4 5awors7i on 8u2)ri.e Mortgage Lending 
 

 
- P - 

 

Federal licensing. A+so s>re to :e de:/ted is the iss>e /s to 6hether or %ot %o%-:/%@ mort,/,e :/%@ers 
/%dLor mort,/,e :ro@ers sho>+d :e +ice%sed /%dLor s>3er;ised /t the 4eder/+ +e;e+. I% /% e44ort i%te%ded i% 
3/rt to he/d o44 s>ch / 3ossi:i+it8, st/te mort,/,e re,>+/tors thro>,h AARMR /%d 6ith the he+3 o4 CSBS, 
h/;e :ee% h/rd /t 6or@ de;e+o3i%, / m>+ti-st/te +ice%si%, s8stem, 6hich is sched>+ed 4or im3+eme%t/tio% 
:e,i%%i%, i% 2SSP. Des3ite these e44orts, ho6e;er, the 3ossi:i+it8 eFists th/t Co%,ress 6i++ see / %eed 4or 
more co%tro+ /t the 4eder/+ +e;e+ /%d decide th/t %/tio%/+ +ice%si%, is / :etter /+ter%/ti;e. A%other 
3ossi:i+it8 is th/t Co%,ress 6i++ /++o6 the st/tes to ret/i% their c>rre%t +ice%si%, />thorit8 o;er %o%-:/%@ 
+e%ders /%d :ro@ers, :>t cre/te / se3/r/te 4eder/+ +ice%se.  Ho+ders o4 this 4eder/+ +ice%se, the 
M>/+i4ic/tio%s 4or 6hich 6o>+d 3res>m/:+8 :e more dem/%di%, th/% eFisti%, st/te +/6 M>/+i4ic/tio%s, 
6o>+d :e />thoriZed to do :>si%ess i% e;er8 st/te 6itho>t h/;i%, to o:t/i% st/te +ice%ses.  
 
I4 / %/tio%/+ +ice%si%, s8stem 6ere to :e 3>t i% 3+/ce, /+o%,side or i% +ie> o4 the eFisti%, st/te +ice%si%, 
s8stem, t6o iss>es th/t 6o>+d h/;e to :e de/+t 6ith /re 6h/t +/6 6o>+d /33+8 i% co%%ectio% 6ith +o/%s 
ori,i%/ted i% / 3/rtic>+/r st/te, /%d 6ho 6o>+d e%4orce th/t +/6. St/tes c/% :e eF3ected to +o::8 h/rd to 
3reser;e their />thorit8 i% this /re/. 
 
CSuitability.E  This is 8et /%other to>ch8 s>:Bect. Co%s>mer ,ro>3s h/;e :ee% 3>shi%, to 4orce 
mort,/,e +e%ders D/%d :ro@ersE to m/@e / determi%/tio%, :e4ore c+osi%, / +o/% to / :orro6er, th/t the 
+o/% is 2s>it/:+e5 4or th/t :orro6er. The8 3oi%t to / simi+/r st/%d/rd c>rre%t+8 i% 3+/ce 6ith res3ect to the 
s/+e o4 sec>rities :8 stoc@:ro@ers o% :eh/+4 o4 their c+ie%ts, 6hich the8 s/8 h/s 6or@ed 6e++.   
 
Mort,/,e i%d>str8 :/c@ers h/;e /r,>ed, ho6e;er, th/t the ro+e o4 / stoc@:ro@er is m/teri/++8 di44ere%t 
th/% th/t o4 / mort,/,e +e%der. The stoc@:ro@er, 4or eF/m3+e, t/@es the c+ie%tsW mo%e8 /%d i%;ests it, 
6here/s the +e%der o:t/i%s mo%e8 4or the :orro6er. A+so, c+ie%ts ordi%/ri+8 +oo@ to their stoc@:ro@ers 4or 
/d;ice /s to 6hich stoc@ to :>8 or se++ /%d 6he%, 6here/s :orro6ers historic/++8 de/+ /t 2/rms +e%,th5 
6ith +e%ders, co%sideri%, them i% the s/me 6/8 /s / 3>rch/ser o4 / 3rod>ct does the se++er. I%d>str8 
3ro3o%e%ts 4>rther m/i%t/i% th/t / s>it/:i+it8 st/%d/rd sho>+d :e reBected :ec/>se it is >%6or@/:+e, 6o>+d 
cre/te e%ormo>s 3ote%ti/+ +i/:i+it8 4or +e%ders, /%d 6o>+d c>t o44 credit to deser;i%, :orro6ers. 
 
Holder^in^due^course protection. Fi%/++8, there is the M>estio% 6hether or %ot /ssi,%ees o4 reside%ti/+ 
mort,/,e +o/%s sho>+d co%ti%>e to 3ossess ho+der-i%-d>e-co>rse D2HDC5E 3rotectio% 6ith re,/rd to the 
+o/%s the8 3>rch/se. HDC 3rotectio% i%s>+/tes the ho+der o4 / mort,/,e %ote 4rom most c+/ims /%d 
de4e%ses th/t the :orro6er m/8 h/;e /,/i%st the ori,i%/+ creditor Dor /%8 /ssi,%ees 3rior i% the ch/i% o4 
tit+eE. 
 
E+imi%/ti%, HDC 3rotectio% 4or /ssi,%ees 6o>+d me/% th/t, 6he% /% /ssi,%ee 3>rch/ses / +o/%, it 6o>+d 
/+so /ss>me +e,/+ res3o%si:i+it8 4or /%8 misdeeds o% the 3/rt o4 the ori,i%/ti%, +e%der. To 3rotect its 
i%;estme%t i% the +o/% /s m>ch /s 3ossi:+e, /%d +imit its ris@, /% /ssi,%ee 6o>+d the% :e 4orced to 
>%dert/@e s>:st/%ti/+ d>e di+i,e%ce co%cer%i%, :oth the +e%der /%d the +o/% ori,i%/tio% 3rocess, i% e44ect, 
reM>iri%, the /ssi,%ee to s>3er;ise its +e%ders. 
 
Critics o4 the HDC doctri%e m/i%t/i% th/t this 6o>+d :e / ,ood thi%,, si%ce seco%d/r8 m/r@et 3>rch/sers 
o4 +o/%s /re i% / :etter 3ositio% th/% :orro6ers to o;ersee +e%ders. Ho6e;er, there /re re/+ co%cer%s th/t 
e+imi%/tio% o4 HDC 3rotectio% 4or /ssi,%ees co>+d dr8 >3 4>%ds 4or ho>si%, /%dLor s>:st/%ti/++8 i%cre/se 
the cost o4 s>ch 4>%ds, res>+ti%, i% si,%i4ic/%t+8 hi,her i%terest r/tes 4or :orro6ers. 
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CONCL?SION 
 
Change is certainU but the details are not. As i%dic/ted, the im3/ct o4 the 3er4ect storm i% the s>:3rime 
+e%di%, i%d>str8 h/s :ee% se;ere, /%d is or 6i++ :e 4e+t :8 i%d>str8 mem:ers, em3+o8ees, i%;estors /%d 
co%s>mers /+i@e. Moreo;er, the de:/te /s to 6h/t to do /:o>t it 6i++ +i@e+8 :e ;i,oro>s /%d 3>:+ic. This 
;irt>/++8 e%s>res th/t somethi%, 6i++ :e do%e. The o%+8 M>estio%s /re 6h/t 6i++ :e do%e, /%d 6he%. 
 
The most +i@e+8 o>tcome is >s>/++8 the o%e th/t o44ers the +e/st resist/%ce. O% the 4eder/+ +e;e+, th/t 6o>+d 
tr/%s+/te to Co%,ress 3ress>ri%, mort,/,e ho+ders to 3r/ctice 4or:e/r/%ce Di% +ie> o4 4orec+os>reE 6he% 
these 3ro:+em +o/%s reset, :>t +e/;i%, it >3 to the FRB to /do3t r>+es to de/+ 6ith the most e,re,io>s 
+e%di%, 3r/ctices th/t co%tri:>ted to the s>:3rime crisis. To the eFte%t th/t s>ch /ctio% mi,ht the% :e 
co%sidered :8 st/te /%d +oc/+ />thorities to :e i%/deM>/te, these />thorities 6o>+d +i@e+8 ste3 i% to tr8 /%d 
come >3 6ith /dditio%/+ /%d discrete remedies. 
 
Ne;erthe+ess, the o%+8 cert/i%t8 /t this 3oi%t is >%cert/i%t8. No o%e @%o6s 6h/t 6i++ h/33e%. Co%ti%>ed 
;i,i+/%ce /%d 3/rtici3/tio% :8 /++ co%cer%ed i% the 3rocess 6i++ ho3e4>++8 e%s>re th/t the so+>tio%s /rri;ed 
/t to de/+ 6ith the /4term/th o4 this 3er4ect storm 6i++ 3ro;e to :e he+34>+, or /t +e/st %ot more h/rm4>+ th/% 
the storm itse+4. 
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